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This matter was instituted by the issuance of the Ckrrplaant and
Capliance Order on Septembar 28, 1984. Following attempts to settle and
the exchange of the pre-hearing information, the parties advised that
. they had prepared a stipulation of relevant facts and wished to submit
the question of liability to the Court on briefs i:ursuant to 40 CFR
§ 22.20. If liability is found, a hearing on the question of the amount
of the penalty would be held later. The above-m=ntioned stipulation is
attached hereto as Exhibit A and is incorporated herein as findings of
fact. , -
The Corplaint assessed penalties for four (4) violations, but in its
- ‘ | brief, the Agency advised that is was not pursuing the violation concerning
storing a hazardous waste not identified in Respondent's initial Part A
applicatiori, to wit: slop o0il emlsion solids (waste # K049). The
Agency's position on this violation apparently stems fram the fact that
the revised Part A application filed by the Respondent, relative to this

vaste, vwas misplaced by the Agency and did not reach the egpzcific office

. vinich deals with such matters.




Piscussicn of Vicluiiicns

The first violation alleged cites the Respondent with increasing its

design capacity without first receiving approval therefor £ram the

Regional Administrator, in violation of 40 CFR § 270.72(b).

As describzd in the stipulation, due to an industry slump, the
Respondent chut down its refinery in November of 1882 amd dscided that
this would b2 a good tim=2 to clean out its tanks. This exercise generated
a larger emount of K049 than usual and the Respondent was forced to
increase its storage capacity of the material since it could not dispose
of it within the 20-day exetption éeriod allowed by the regulations. The
misplaced revised application zdvised the Agency of this fact and not
only added K049 as a stored waste, but also indicated that it was increas-
ing its storage capacity form 20,000 gallens to 50,000 gallons.

The Agency takes the position that *such activity violates 40 CFR
§ 270.72(b) which requires that no such increase be instituted without
prior epproval of the Regicnal Administrator. The Respondent argues that
its activities in regard to K049 are governed by § 270.72(a) vhich only
required that a facility file a revised application and no prior approval
is required by that subsection. The Respondent points out that the provi-
sions of § 270.72(b) cnly applies to "increases in the design capacity of

processes used at the Afacility" and that its actions in this matter did

. not involved any increases in the capacity of processes used at the

facility. Respondent further argues that if the Agency's position is

correct than any time a new waste is added to a facility's list of handled



materials, scme new capacity ruast also be edded and thus subsection (b)
vould always apply. If this were so, then such prior ezproval should
have bzen incluied in subsecticn (a). Since it was not, th2 intent of
the regulations -obviously was not to require prior approval for the
storage of a new hazardous waste (see Respondent's initial brief at pp. 5
ard 6). This argurent is not valid. One can easily envision situations
vhere new wastes are to be handled vhich involve no increase in storage
or treatm=nt czpacity. For example, a m=2tal plater vho chooszes to change
fram a cadmium to a nickle process. He mast file a revised Part A eppli-
cation, but since this change involves no capacity increases, prior
gpproval is not required. Ancther analogy is vhere the cperator of an
incinerator decides to accept a new waste vhich is campatible with his
existing equipment. He mast notify under § 270.72(a), but since no
incrase‘ in capacity is involved, no prior approval is required.

The regulations do not define ‘"processes”, but reading all of
§ 270.72 together one sees that increasing storage capacity is an
increase in the capacity of a process. See § 270.72(c) vhich states that
"changes in the processes for the treatment, storage, or disposal of
hazardo!zs waste..." need prior approval. (Emphasis supplied.) Clearly,
the definition of "processes", as used in the RCRA regualtions',i is sub-
stantially broader than that which is traditionally used in cther environ-
mental applications. _

Accordingly, I am of the opinion that the Respondent did violate

40 CFR § 270.72(b) by not getting prior approval when it increased its

storage capacity for K049.




The next violation cited has to d> with the Respondent's failure to
arerd its closure plan within 60 days of the sutmission of the revised
Part A application in contravention of 40 CFR § 265.112(b). That sub-
section states that:

"The owmer or opz2rator may am2nd his closure plan at any time
during the active life of the facility. (The active life of the
facility is that paricd during vhich vastes are paricdically
received.) The owner or cparator must amend the plan whenever
changes in cperating plans or feccility design affect the clcsure
plan, or vhenever there 1is a change in the erxpected year of

- closure of the facility. The plan must be amsnded within 60 days
of the charges."
It is admitted that no revision to the closure plan wvas mzde by the
Respcndent until soms 256 days after the changs and then only vhen advised
to do so by state officials.

The Resporndent argues that no revision was necessary since its
original closure plan adequately dealt with K049. The language in the
original plan to which Respondent refers is as follows:

"All slop oil emilsion solids vwhich are generated during
closure of the facility will be disposed of off-site at an
EPA-approved disposal site.”

As they say in West Virginia, "That dog won't huntl" As the Agency
correctly points cut, it is the storage facility itself, i.e., the tanks,
wvhich must be addressed in the closure plan. The disposition of their
contents is another matter. Clearly, the above-quoted language utterly
fails to discuss how the tanks will be handled during closure.

I am, therefore, of the opinion that the Respondent violated 40 CFR

§ 270.72(b) by failing to amend its closure plan.
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The last wviolaticn in issue here involves the failure of the
Recpondent to submit a closure plan to the Agency for review and public
ccmrent prior to transferring K049 fram threz tanks to three othar tanks in
contravention of 40 CFR § 265.112(c).

This issue can be re-stated as follows: Did the transfer of K049
fram three tanks to three other tanks constitute "partial clcosure" thus
triggering the rejguirements of the above-cited rcgulaticn? I think not.
In its revised Part A applicaticn, the Respondent identified six tanks as
ccastituting its storage facility for KO049. Vvhen an inspecticn revealed
a valve on cne of the three tanks then being used to store the vaste had
a hair line crack vhich caused a small lezk, t;e Respondent transferred
the contents of that tank along with two others, to three of the other
tanks. Why the contents of three tanks were transferred rather than only
that fram the leaking tank is not explained. The three old tanks were
cleaned and the rinse material was also placed in the new tanks. The three
"o0ld" tanks remain on the Respordent's premises for future use.

40 CFR § 260.10 defines partial closure as the closure of a discrete
part of a facility. As an example, the regulation cites the closure of a
trench, a unit operation, a landfill cell, or a pit while other parts of
the same facility continue in operation. The failure of the reguiation to
mzntion tanks or similar containers is, in my opinion, not a mere oversicght
but rather a conscious recognition that mobile and secure containers, such
as tanks or drums, should be viewed in a different fashion than that

accorded trenches, pits or landfills vhere the hazardous waste is placed

in the earth thus providing the substantial likelihood of ccntamination




of the envirommznt.. This is not to say that tanks and similar containers

. are excrpt fram closure rezuiremsnts, rather, I om saying that che mst
exercise scm2 modicum of comon sense and Jjudgemsnt vhen d2aling with
them in the regulatory sense.

Under the circumstances of this case, I am of the cpinicn that the
transfer of the waste frcm one set of tanks to ancther does not constitute
partial closure of the erptied tznks. In this case, such action consti-
tuted mzrely good m=intenance practicae. The fact that the Respondent

revised his Part A applicaticn to eliminate the three old tanks from

service, at the insistence of a state official do2s not alter my opinicn. _
It may be that at eome time in the future cne of the "new" tanks might
spring a leak and one of the old tanks be brought back into use. Must a
closure plan be filed to camm=morate this event? I think not.

. I am, therefore, of the cpinion that under the facts of this case,

ard this case only, the act of transferring the contents of a waste fram
cne set of tank(s) to another does not constitute closure of the etmptied

tanks.

Conclusion

Based upon the preceed_in;; discussion, I find that the Respondent:
(1) vioclated 40 CFR § 265.112(a)(3) by increasing its designed storage
capacity without receiving prior a.pprcvél; and (2) wviolated 40 CFR
§ 265.112(b) by failing to amend its closure plan to include proviéions
for the tank storage facility. I find no violation in regard to the
transfer of the coatents of the waste K049 fromn one set of tanks. to

. another without filing a closure plan relative to such action.
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Tne parties will have until July 26, 1985 to attemt to ezttle this
matter. Counsel for the Coarplainant shall file a report con that date vhich
ad_vises the Court as to vhether dr not the matter has bzsen settled, vhether
settlemant is likely and, if not, sucggest dates ani places for the holding

of the Hearing on the question of the am>unt of the penalty to be assessed.

DATED: July 11, 1985 M - (/077

Tnctas B. Yost é '
Aiministrative law Judge

CERTIFICATION OF SERVICE

I hereby certify that the original of the foregoing was served on
the Regional Bearing Clerk, USEPA Region III (service by first class U.S.
mail); and that true amd correct copies were served on: Martin Harrell,
Esquire, U.S. Envirommental Protection Agency, Region III, 841 Chestnut
Street, Philadelphia, Pennsylvania 19106; and Mary Ransford thite,
Esquire, Quaker State 0Oil Refining Corp., Post Office Box 889, 0Oil City,
Pennsylvania 16301 (service by certified mm=il return receipt requested).
Dated in Atlanta, Georgia this 11lth day of July )2

Secretary to Judge Yost

Bonorable Thams B. Yost
U.S. Environmental Protection Agency
345 Courtland Street
Atlanta, Georgia 30365
881-2681, Comm.  257~268l1, FTS




